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THE POST-ROADS POWER OF CONGRESS: 
AN HISTORICAL VIEW. 



BY J. WALTER LORD. 



During the eight years in which this nation pursued its pre- 
carious existence under the Articles of Confederation, prepared, 
as these articles had been, without previous experience as to the 
necessities of a national government and without any considerable 
deliberation, the one thing which deeply impressed itself upon the 
statesmen of the period, was the vital necessity to the integrity 
of a national government of vesting in that government a power 
over commerce between the States, as well as with foreign na- 
tions. The Articles of Confederation made no provision for such 
power, and the indications pointing to a disposition on the part 
of the States to pursue independent systems of commercial 
policies, thus creating distinctions and preferences which would 
lead inevitably to discontent and disunion, made the nationaliza- 
tion of the commerce power one of the principal reasons — in the 
opinion of many, indeed, the prime cause — for the establishment 
of the Constitution. For more than a century, the power of 
Congress " to regulate commerce among the several States " has 
been the subject of judicial interpretation by the Supreme Court 
more frequently than any other clause in the Constitution ; it has 
been the justification and support for many forms of legislation 
by Congress; and, principally because of its manifest purpose to 
provide for the exigencies which were not met by the Articles 
of Confederation, has been construed to be a power of remarkable 
latitude, acknowledging no limitations over the subject-matter 
to which it relates. 

In marked contrast to this is the power vested in Congress " to 
establish post-offices and post-roads " ; a power which has received 
hardly any judicial interpretation ; a power which has rarely been 
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exercised, and then only in such a mild and innocuous manner 
that it has given rise to no State opposition. This power, thus 
lying virtually dormant for over a century, is now invoked, 
though by suggestion merely, to accord to Congress a control over 
the railways of this country not only with respect to subjects 
which are national in their character, but also with respect to 
subjects which lie within the scope of the internal administration 
of State affairs — a jurisdiction over intrastate commerce as well 
as over interstate commerce. The mere statement of this object 
is sufficient to suggest a careful examination of the post-roads 
clause, in the light of its origin and of its development during 
more than a century of our political history. 

As in the case of the commerce clause, the nature and purpose 
of the post-roads clause can be discovered in some degree by re- 
curring to the proceedings which led up to the adoption of the 
Constitution, and by considering the conditions which prevailed 
at the time. The Articles of Confederation provided that Con- 
gress " shall have the power of establishing and regulating post- 
offices from one State to another throughout all the United States, 
and exacting such postage on the papers passing through the same 
as may be requisite to defray the expenses of said office." The 
first draft of a new Constitution submitted to the Federal Con- 
vention was the one submitted on May 29th, 1787, by Charles 
Pinkney. The only record of this draft, supposed by many to be 
imperfect, makes provision, in the 8th section, for the power " to 
establish post-offices " and the power " to establish post and mili- 
tary roads." In his speech presenting the draft, Pinkney says 
that the 8th section differs from the Articles of Confederation in 
this respect only, in that it gives "the Federal Government a 
power not only to exact as much postage as will bear the expense 
of the office, but also for the purpose of raising revenue." The 
inference to be drawn seems to be that the power respecting 
" post and military roads " was not in his draft, or, if included, 
was not of sufficient importance to call for comment or explana- 
tion. When the Committee on Detail, who were charged with the 
duty of preparing a draft for discussion, reported on August 6th, 
the postal power was expressed in the simple clause " to establish 
post-offices." On August 16th, when the discussion reached this 
part of the new draft, a motion was made by Gerry to add the 
words "and post-roads" after the word "post-offices," which 
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was passed by a vote of six to five. There is no record of any 
discussion of the reasons why five States opposed this motion, nor 
is there anything in the geographical location of these States 
which would indicate a substantial ground for such opposition. 
The fact that a considerable amount of other business was trans- 
acted on the day in question, leads one to believe that the opposition 
pertained to form, rather than to any vital question as to the extent 
of power. On August 18th, twenty propositions involving addi- 
tional powers were submitted by Madison and Pinkney, and re- 
ferred to the Committee on Detail. One of these was the power 
" to regulate stages on the post-roads." On the same day, Gerry 
moved the additional power " to provide for stages on the post- 
roads " which was also referred to the Committee. These two 
propositions would seem to indicate an idea in the minds of their 
sponsors, and an assent to it on the part of the whole Convention 
(there apparently having been no discussion), that the power as 
already adopted "to establish post-offices and post-roads" was 
not to be one of a very comprehensive character. This seems to 
have been the last word upon the subject in the Convention ; and 
the Committee on Detail, in its report on September 4th, recom- 
mended the adoption of certain of the twenty additional powers, 
making no reference to the propositions in question. During the 
many lengthy debates in the Conventions of the various States 
upon the question of the ratification of the Constitution, although 
nearly every other power received extensive consideration, the 
post-roads clause seems to have been ignored, except for the single 
instance of a motion by a Mr. Jones in the New York Convention 
to the effect that " the power of Congress to establish post-offices 
and post-roads is not to be construed to extend to the laying out, 
making, altering or repairing highways in any State without the 
consent of the legislature of such Stated" Two other constructions 
were made dum fervet opus, so to speak, and of a considerable 
weight was the one by Mr. Gerry, who stated in Congress on 
December 6th, 1791, that the power to establish post-roads " can- 
not possibly mean anything else but to point out what roads the 
post shall follow " ; the other was by Mr. Madison, who in No. 42 
of the "Federalist" says: "The power of establishing post- 
roads must, in every view, be a harmless power, and may, per- 
haps, by judicious management, become productive of great public 
conveniency. Nothing which tends to facilitate the intercourse 
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between the States can be deemed unworthy of the public 
care." 

In so far, therefore, as we are able to form any opinion from 
the records of the times, the conclusion is well-nigh irresistible 
that the founders of our Government never attached grave im- 
portance to the post-roads power; never intended it to be one of 
considerable extent; and certainly never intended it to be an 
instrument of national encroachment upon the internal affairs 
of the States. In comparison with the commerce power, it pales 
into insignificance. The most that can be said of it at the present 
stage of our examination is, that it was designed to preserve the 
integrity of the postal service, and as ancillary, perhaps, to the 
commerce clause, to facilitate the transmission of intelligence be- 
tween the States. 

But the discussion thus far has taken no account of the condi- 
tions antedating the adoption of the Constitution. Do these in 
any way alter the interpretation thus imputed to it? In the 
early stages of our Government, the only roads for the passage 
of mails were highways owned by the various States. The func- 
tion of carrying the mails was, however, confided to the National 
Government by virtue of the post-office clause in the Articles of 
Confederation. Naturally, no opposition or complaint was put 
forward by any of the States on account of the use made of its 
highways for this purpose, as the Government used the highways 
in common with other persons and on similar terms. But, whilst 
no positive obstruction was liable to occur, the possibility of the 
States' highways becoming unsuitable for proper despatch in the 
postal service, through failure of the States to keep them up to 
a proper standard of efficiency, must have been apprehended, and 
some specific provision that would enable the National Govern- 
ment to act in such an emergency must have been thought to be 
advisable. Considering the circumstances in which it was adopted, 
it seems reasonable to suppose that it was this notion, and this 
alone, which accounts for the clause giving Congress the power 
" to establish post-roads." And this hypothesis seems to agree 
with the view of the Kentucky Supreme Court* to the effect that 
it is a " power to make roads, whenever the unfitness or unreason- 
ableness of State policy may render such a course expedient." 
This is a very illuminating opinion, and, with the exception of 

* In Dickey vs. Turnpike Co. (7 Dana 113). 



THE POST-ROADS POWER OF CONGRESS. 639 

Cleveland E. Co. vs Franklin Canal Co. (1 Pitts Law, J. 142), 
where the Court holds that post-roads may not be constructed 
through a State without its consent, is believed by the writer to 
contain the only discussion of the extent of the power in question.* 

Until 1806, Congress exercised this power only to the extent 
of designating what State roads should be post-roads. In that 
year, the Cumberland Eoad Act was passed, the Act making 
provision for obtaining the consent of the States whose territories 
the road was to traverse. Minor road Acts were also passed at 
this time. These, however, did not provide for obtaining the con- 
sent of the States to be affected. Discussion on the subject was not 
provoked until some ten years afterwards, when the question of 
internal improvements became a burning issue. Madison and 
Monroe then doubted the power of Congress to " construct " 
roads with or without the consent of the States to be affected, as 
had Jefferson previously; but they recognized the efficacy of this 
policy and suggested a constitutional amendment that would 
legalize it. In Congress opinion on the question was closely 
divided, but the views of Clay and Calhoun that the power was 
not merely " adoptive," but " original " and " creative " — that 
the word " establish " meant to " construct " as well as to " desig- 
nate" — finally prevailed, and a policy of construction of post- 
roads was inaugurated. The question of obtaining consent of 
the States was, at that time, of no serious moment, as the States 
affected by the scheme were, for the most part, clamoring for 
these roads, and as to some of them there were provisions in the 
Acts admitting them into the Union from which such consent 
could be fairly implied. It seems, however, to have been the 
settled opinion, even of the latitudinarians, that Congress could 
not construct roads through the territory of a State without hav- 
ing first obtained its consent. 

The next and last class of legislation partaking in part of the 
exercise of this power is the Pacific Railways Acts and the Tele- 
graph Act. In the early sixties, the Federal Government entered 
upon a policy of aiding in the construction of railroads connecting 
the Mississippi Valley with the Pacific Coast, the intervening 
territory consisting at that time almost entirely of the public 
domain. The Central Pacific B. E. Co. had been incorporated 

* The reader is also referred to the case of U. S. vs. Kochersperger 
(1 Cad. Cas.), where the history of the postal service is gone into very 
thoroughly. 
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in 1861 by the State of California to build as far as the Eastern 
boundary of that State. In 1862, Congress incorporated the 
Union Pacific E. K. Co. and authorized it to construct a railway 
from a point in the territory of Nebraska to the western boundary 
of the territory of Nevada, to connect at the latter point with 
the Central Pacific and, if necessary to effect such a junction, 
to continue its construction through California "with the con- 
sent of said State"; the Act providing also for obtaining the 
consent of any other States through which the line might pass. 
The Act also authorized certain existing Companies to construct 
lines and connect with the Union Pacific ; but as to one of these, 
the Kansas Pacific R. R. Co., no provision was made for obtain- 
ing State consent. In 1865, however, the legislature of Missouri 
gave its consent, the Company in the mean time having constructed 
part of its road in the territory of that State, apparently upon the 
assumption that the authority bestowed upon it by the Act of 
Congress was derived from the power to "regulate commerce," 
and that State consent was therefore unnecessary. The other 
Congressional railway incorporations following within the next 
four years do not consistently embody the principle of the ne- 
cessity of State consent, possibly because of the opinion that these 
Acts were referable to the commerce power rather than to the 
post-roads power. The Telegraph Act, passed in 1866, authorized 
any telegraph company to construct and operate lines of tele- 
graph over any portion of the public domain and along any post- 
roads, but it contained no provision for obtaining State consent. 
This, it is believed, is the latest exercise of the post-roads power 
in its creative sense. 

Having thus shown the genesis of the power in question, and 
having traced its development in the legislative branch of the 
National Government, we observe two things: first, that it was 
the conviction of such members of the Federal Convention and 
other statesmen of that time, of whose opinions on the point there 
are any records, that it was a designator!/ power; and, secondly, 
that it subsequently came by practical construction to be regarded 
as a creative power, the exercise of which in that respect was at 
first believed to be dependent upon the consent of the States, 
and, later, not to be dependent upon such consent. Concerning 
this question of consent, it must appear upon a most superficial ex- 
amination that, if a creative character is to be ascribed to it, the 
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efficiency of this power would be vitally impaired if its exercise 
could be wholly prevented by the caprice of a State. But, on the 
other hand, having full regard to its origin and the conditions 
under which it has received its practical construction, can it be 
fairly said that the National Government may exercise it within 
a State's territory in any manner it sees fit? Is not the correct 
view the one that the doctrine of State consent is to be qualified 
rather than eliminated ? 

In approaching this question let us, in order to give the great- 
est necessary effect to the post-roads power, assume that the com- 
merce power never existed. Let us, then, suppose the case of a 
State with several railways in its territory connected with rail- 
ways running through other States and operating under agree- 
ments for interchange of traffic with the latter, but, neverthe; 
less, doing also a domestic business and operating under charters 
from the State in question, either original or in the nature of 
enabling Acts. Could the Federal Government, through a cor- 
poration of its own creation, in virtue of the post-roads power, 
take over these railroads by the exercise of eminent domain, against 
the wishes of the State ? In giving consideration to this proposi- 
tion, iegard must be had to the essential nature of a railroad. A 
railroad chartered by a State is the instrument and agent of that 
sovereignty in discharging the public duty of transportation with- 
in its limits. In respect of transportation a State's power is 
supreme, and it is its duty to perform this function by highways, 
railroads or other approved methods. Instead, however, of under- 
taking the performance itself, it acts through public service cor- 
porations. But, though acting thus by delegation, it retains its 
sovereign interest in the highway, railway or waterway, as the 
case may be, to the same extent as in other public works directly 
owned and operated by it. To concede to Congress a power to con- 
demn and take over the railways chartered by a State is not, as 
upon first impression it might seem, to concede to it the power 
to take private property upon making compensation, but it is to 
concede to it the power to assume ownership and control of the 
instruments of State sovereignty. And if, under the post-roads 
clause, this power be once asserted and sustained, it is not per- 
ceived where any limit could be logically placed upon its exercise. 
If Congress might thus take over a State's railways, by virtue 
of the power " to establish post-roads," it may seem at first blush 

VOL. CLXXXVI. — NO. 619. 41 
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a fantastic, but it is none the less a logical conclusion that Con- 
gress could condemn a City-hall or even a State-house under its 
power " to establish post-offices." 

A different proposition, however, might present itself were the 
National Government to authorize de novo the construction of 
a railway through the territory of a State. There might be some 
reason for denominating this a legitimate exercise of the post- 
roads power, even in spite of State opposition. It might be true 
that practical necessities attending such an enterprise would re- 
quire condemnation of part of a State's railroad for the purpose 
of crossings; but this, in practice and in principle as well, is an 
entirely different thing from taking over the whole or any sub- 
stantial portion of a State's instrument of internal administration. 

It is believed that the only Supreme Court decision which gives 
even a slender support; — and that, too, in a most indirect way — ■ 
to the proposition that the Federal Government could acquire a 
proprietary interest in a State railroad, as in the first hypothetical 
instance, is the Pensacola Telegraph case, in which the Telegraph 
Act of 1866 is construed. In this case the State of Florida, hav- 
ing granted to the Pensacola Telegraph Co. a monopoly in certain 
of its territory, that Company sought to enjoin the Western 
Union Telegraph Co. from constructing and operating, in pur- 
suance of the Act of 1866, a telegraph line along the line of a 
railroad traversing the territory to which the monopoly extended, 
which railroad, though chartered by the State of Florida, had been 
declared by Congress to be a post-road. The decision of the Court 
declining an injunction, might be regarded as implying a recog- 
nition of the right of Congress to exercise a proprietorship in 
the bed of the railroad against the consent of the State; that 
consent being deemed to have been constructively withheld by 
the original grant of monopoly to the plaintiff Company. But 
in the recent case of Western Union Telegraph Company vs. 
Pennsylvania E. E. Co. the Court, without discussing the question 
of Congressional power to grant such authority, held that the 
right to construct telegraph lines over post-roads, bestowed upon 
telegraph companies by the Act of 1866, did not imply the right 
of eminent domain. 

A careful examination, however, of the Pensacola case, as well 
as of the other decisions ostensibly involving the post-roads 
power in its creative sense, will show that the actions of Con- 
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gress are attributed rather to the commerce power. In the Pensa- 
cola case, importance is given to the considerations that the trans- 
mission of intelligence by means of the telegraph is commerce, 
and that the State of Florida could not, without thwarting the 
legitimate exercise of the Federal commerce power, exclude from 
its limits a corporation engaged in this business when properly 
authorized by Congress; and the language of the opinion strong- 
ly indicates that these form the basis of the decision. Moreover, 
in the Pennsylvania Railroad case we find language strongly 
suggestive of the proposition that the Pensacola decision would 
extend only to interstate telegraphic communications; that is to 
say, that with respect to telegraphic messages entirely within the 
State limits, such a monopoly as was intended by the Florida 
statute would be upheld. In the decisions involving questions 
relating to the Pacific Railway corporations, the action of Con- 
gress has been principally attributed to its commerce power, and 
in the Wheeling Bridge case the legality of the bridge across the 
Ohio River, declared by Congress to be a post-road, was sustained 
not on that ground, but on the ground that it was a regulation of 
interstate commerce. 

Beginning with the opinion of Chief-Justice Marshall in the 
case of Gibbons vs. Ogden, practically in the infancy of our na- 
tional existence under the Constitution, the commerce power has 
been accorded the widest scope; and such a construction not only 
comports with the purpose of the States in surrendering this 
power, but with the importance attached to it by the founders 
of our Government. The exigencies of national affairs, as plainly 
foreseen in the abstract and since demonstrated in the concrete, 
require this construction, and a restricted interpretation would 
have resulted, no doubt, in national derangement, if not in dis- 
union. The subject-matter to which it relates — interstate com- 
merce — though broadened by the development of our civilization, 
nevertheless imposes limitations upon the exercise of that power 
that preserve to the States such of those sovereign powers as are 
requisite to a proper administration of their internal affairs; 
powers which, both by constitutional right and by practical ne- 
cessity, ought to be preserved in their integrity. On the other 
hand, what limitations inherent in the post-roads power, if it be 
construed to vest in the Nation a control over railroads transport- 
ing the mails, irrespective of whether their business is, or is not, 
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interstate, exist to prevent Congress from imposing strictures 
upon the exercise of these sovereign State powers ? It is conceded 
that within its legitimate confines the clause will apply to every 
avenue upon which the mails are carried by merely declaring such 
avenue to be a post-road. If, therefore, Congress might exercise 
a control over railroads, might it not exercise a like control over 
trolley systems, the streets of the cities, the highways of the 
States, all of which in their primary nature are essentially in- 
struments of State sovereignty ? Where would this control stop ? 
It is difficult to perceive. For, under the guise of facilitating the 
postal service or keeping it up to the highest point of efficiency, 
there would seem to be no legal barrier to the scope of Con- 
gressional action, once the principle is asserted and sustained that 
Congress might exercise the control which is contemplated. The 
necessity of any Act which Congress might deem expedient to 
facilitate the postal service would not be subject to consideration 
by the Courts, because questions of expediency in legislation be- 
long to the legislative and not to the judicial department of 
Government. 

Is, then, the post-roads power to supersede the commerce 
power, as it certainly will if the construction proposed becomes 
effective? Is a power regarded by the founders of our Govern- 
ment as " in every view a harmless power '* and surrendered by 
the States without question or deliberation, to be substituted 
for a power regarded by these founders as one vital to the Union 
and surrendered by some States only after considerable protest? 
Is a power heretofore rarely exercised, and then, too, always in 
a guarded manner and with due recognition of the rights of the 
States, over a century of national existence, to be given a broader 
scope than one which, during that period, has served to preserve 
the integrity of the Union, and which, for this purpose, is com- 
prehensive enough to meet all the necessities of the future ? The 
time may be close at hand when these questions will have to be 
answered. 

J. Walter Lord. 



